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INTRODUCTION

1. This report is prepared following a request by Mr Mark Anthony Taylor, that the Judicial Appointments and Conduct Ombudsman review the conduct of an investigation by the Judicial Conduct Investigations Office (JCIO) of his complaint against His Honour Judge (HHJ) Brown.  This report will form part of the evidence considered by the Ombudsman in assessing the complaint.
BACKGROUND

2. The papers I have seen indicate that Mr Taylor brought a claim against Anshu Jain a former CEO of Deutsche Bank and a number of Banks that he accused of manipulating foreign exchange rates and the precious metals market.  Apparently Mr Taylor lost money on precious metal trades transacted through Deutsche Bank, but it is not known whether he had ‘locus-standi’ to bring his claim for market manipulation against the defendants.  Mr Taylor acted as a litigant in person (LiP); he has explained that his claim was struck out by HHJ Brown and that he was described as ‘vexatious’.  He has also stated that a civil restraint order was made against him, which prevented him from bringing further claims against the defendants and costs were awarded against him.  He appealed the striking out of his claim but there is no information on the result of his appeal or of any subsequent action.  He complained against the Judge to the JCIO and his complaint was dismissed.
THE COMPLAINT

3. Mr Taylor contacted the Ombudsman’s Office and completed a complaint form on 10 September 2015.  The Ombudsman has agreed to investigate the concerns as summarised below: 

A
the JCIO failed to consider a key complaint that HHJ Brown violated the Equal Bench-book Rules; and declined to consider all of the documentation that he sent because the caseworker said that she ‘imagined’ that it dealt with arguments used to appeal HHJ Brown’s decision – this was lazy and negligent and showed contempt for his situation and his time;
B
the JCIO failed to ask him for further particularisation of his complaint before dismissing it;
C
the JCIO took over 20 days to respond and misled him by suggesting that it was considering his complaint during this time; and

D
the JCIO failed to obtain a transcript in order to verify his allegations.

4. Mr Taylor stated that he wanted his complaint to the JCIO to be re-assessed. 

5. Mr Taylor stated that UBS, the 5th defendant in his claim had confessed to the US Department of Justice that it had manipulated precious metal prices and had blown the whistle on the other defendants in his action.  I observe that this would not be a matter that the Ombudsman could consider under his powers as set out in the Constitutional Reform Act 2005.

MY OBSERVATIONS
The complaint to the JCIO
6. On 16 July 2015 Mr Taylor complained to the JCIO.  In summary he stated that: 
· the Judge was biased, did not consider all of his evidence, ignored evidence and incorrectly interpreted the relevant law;

· the Judge kept asking him “why should the case not be struck out?” and failed to answer his questions about the strike-out;

· he was faced with 8 strike-out applications, with a week to prepare against 8 witness statements and 8 skeleton arguments, consolidated into a single hearing – this was overwhelming for a LiP.  His requests to examine witnesses and admit facts were declared vexatious without explanation.  The defence was a bare denial and points of law whilst he pleaded on facts in the case; and
· the restraining order made against him was absurd.
7. There is no record of an acknowledgement on file but he would have received an automatic acknowledgement of his on-line complaint.  On 26 July 2015 Mr Taylor emailed the JCIO with further information, he stated that he had done so because the online form only allowed him 3000 characters and wished to provide “a proper account of the bias in the case”.  He attached a pdf of his appeal documents he stated that this contained the bulk of his allegations of judicial misconduct.  The background document he attached made a number of points, in summary the relevant points were that:
· the defendants made a bare denial so he was not given the opportunity to cross examine witnesses.
· The Judge acted as inquisitor from the start and made no criticism of the respondents – this was dishonest.  

· The Judge provided an “ambush defence” and did not make the defendants provide any factual evidence to support their case – this left Mr Taylor at a disadvantage;
· The Judge was intent on proving he was vexatious in order to make a restraining order against him.

· The Judge ignored allegations of perjury and denied a cause of action.
· The Judge was ignorant of the law or refused to apply it, and became an advocate for the defendants as a political favour.

· The Judge was patronising at the end, telling him that a civic restraining order was for his own benefit.

The JCIO’s handling of the complaint

8. On 28 July 2015 the JCIO carried out a judicial database check on the Judge.  
9. On 6 August 2015 the JCIO wrote to Mr Taylor summarising his complaint, in three parts, dismissing two of them; it asked him to let it know if the summary was incorrect.  
· The JCIO dismissed the majority of the complaint under Rule 21(b) which states that a complaint should be dismissed if it is about a judicial decision or judicial case management, and raises no question of misconduct.  
· The complaint that the Judge had been patronising in telling Mr Taylor that the restraining order was “for his own good”, was dismissed under Rule 21(f) which states that a complaint should be dismissed if, even if true, it would not require any disciplinary action to be taken.  
· In regard to the complaint that the Judge had favoured the defendants for political reasons.  The JCIO asked Mr Taylor to provide further information to support his allegation, as there was insufficient evidence of any misconduct in his emails to enable the matter to be pursued at this point, but “It is important that any political activity on the part of the Judge is evidenced in order for me to further assess your complaint”.  
10. On 8 August 2015 Mr Taylor emailed a letter to the JCIO, this provided background to his difficulties in preparing for the hearing which included making an application to strike out witness statements and an application for disclosure by the defendants; all prepared without any help from the court or the Judge.  He also complained of his difficulty as a LiP suffering from ill health and in receipt of ESA Benefit, in comprehending and answering the precedents provided by the defendants.  In summary he also stated that:
· The Judge declared his applications to be “vexatious” without any explanation.
· The defendant’s actions were discriminatory against a LiP and the Judge made no efforts to assist him, in fact the Judge introduced a defence of the claim and was intent on finding against him.

· The defendants acted as though they knew the outcome of the hearing in advance, he believed that this proved that the defendants were deemed politically untouchable or that they had bribed the Judge.  He stated that the verdict was made as a political favour.
· Further he faced legal liability for his pleadings but the defendants did not as they only provided legal precedents and made no additions or denials in their pleadings.
· The Judge acted as an ‘echo board’ for the defence.

Mr Taylor asked the JCIO to listen to the whole of the recording of the hearing in order to assess whether the Judge was one-sided.

11. On 10 August 2015 Mr Taylor emailed the JCIO pdf attachments of his appeal documents in support of his complaint, he stated that these “may come in useful”.  

12. The caseworker responded on the same date, stating that she had briefly read his letter but could not open his pdf documents.  She stated that she was not concerned with these documents as “I imagine that they detail your technical argument /reasons concerning the rulings of HHJ Brown which will have no bearing on your complaint with this office about his personal misconduct”.  She stated that she would not obtain the recording of the hearing as it was up to Mr Taylor to demonstrate that the Judge’s political opinions led him to act in a certain way and identify where this happened in the hearing.  She asked for further particularisation by 27 August 2015.

13. On the same date Mr Taylor re-sent the pdf files; they were printed out and are contained in the JCIO case-file.  I note that the appeal documents deal with the Judge’s consideration of his claim and the judicial decision but do not bring forward any evidence of political interference.  Mr Taylor stated that the Judge had violated his human rights by denying him the right to cross examine witnesses in his claim.

14. The caseworker confirmed on 11 August 2015 that she had received and printed the pdf files.

15. On 13 August 2015 the caseworker drafted a final letter which was reviewed on 27 August 2015 by a manager.  The letter was sent on 2 September 2015, she apologised for the delay in responding.  The letter then set out the outstanding points in the complaint, numbered 3(i) to 7 as follows:

· Complaint 3(i): that the Judge favoured the defendants for political reasons – this was dismissed under Rule 21(a) on the grounds that the complaint about political interference had not been adequately particularised to allow it to be investigated;
· Complaint 4: about the lack of time Mr Taylor, as a LiP, had to comply with the ‘notice of hearing’ from the court – this complaint was not addressed;

· Complaint 5: that he was not able to cross examine the defendants or their witnesses as they were not required to attend court – this was dismissed under Rule 21(b);

· Complaint 6: about the rejection of his application for disclosure by the defence, which was described by the Judge as “vexatious” – this was dismissed under Rule 21(b); and

· Complaint 7: that the Judge had “whitewashed” Mr Taylor’s allegation of accounting fraud – this was dismissed under Rule 21(b).

16. The JCIO did not dismiss point 4 in the complaint; during the initial JACO investigation this was queried.  The caseworker stated:

“I omitted to dismiss point 4 of Mr Taylor’s complaint in my letter.  This should have been dismissed under Rule 21(b).”

Complaint A
17. Mr Taylor complained to the Ombudsman that the JCIO failed to consider a key complaint that HHJ Brown violated the Equal Bench-book Rules; and declined to consider all of the documentation that he sent because the caseworker said that she ‘imagined’ that it dealt with arguments used to appeal HHJ Brown’s decision – this was lazy and negligent and showed contempt for his situation and his time.  I observe that the Judge’s decisions (whether or not he complied with the Equal Bench-book Rules) cannot be considered under the regulated disciplinary process when there is no question of personal misconduct separately arising.  

18. I asked the JCIO to comment on the complaint the caseworker did not consider evidence because she ‘imagined’ that it was not relevant.  A senior manager responded in the following terms:
“In respect of the complaint that the caseworker did not consider the evidence submitted because she "imagined" it dealt with arguments to appeal the decision, Mr Taylor emailed [the caseworker] on 10 August 2015 and said that he attached his reply to the request for further information and had attached a full set of the appeal documents which may come in useful.  [The caseworker] responded that she was unable to open the attachments, but went on to explain that she would not be concerned with the appeal documents as she imagined they detailed the technical argument for his disagreeing the HHJ Brown's judgment and would have no bearing on the complaint to the JCIO regarding personal misconduct. 

The same day Mr Taylor resent the attached documents, which [the caseworker] was able to open - a hard copy has been placed on our file.  [the caseworker] responded on 11 August and confirmed that she would consider the additional information that he provided to support his complaint.  In her dismissal letter dated 2 September, [the caseworker] states that she has considered the further information Mr Taylor provided.  I am therefore satisfied that [the caseworker] considered all of the information submitted in support of the complaint prior to dismissing it. ”  
19. The Ombudsman will consider this response.
Complaint B
20. Mr Taylor complained to the Ombudsman that the JCIO failed to ask him for further particularisation of his complaint before dismissing it.  I observe that the JCIO summarised Mr Taylor’s complaint on 6 August 2015 and asked him to provide further particularisation of his complaint that the Judge had interfered with his claim on political grounds.  Mr Taylor responded on 6 and 10 August 2015 with further information but did not particularise this aspect of his complaint; it was therefore dismissed on 2 September 2015.
Complaint C
21. Mr Taylor complained to the Ombudsman that the JCIO took over 20 days to respond and misled him by suggesting that it was considering his complaint.  I observe that it took the JCIO less than two months to consider and dismiss this complaint.  The complaint was made on 16 July 2015 and dismissed on 2 September 2015.  This is within normal period within which the JCIO conducts an investigation.  I observe that the complaint was dismissed purely on the basis of a consideration of the evidence presented by the complainant; no further investigation was made, no further evidence was considered.  During the two month period in which the complaint was considered, the JCIO awaited further particularisation from Mr Taylor; he provided this on 8 and 10 August 2015.  I note that it did take the JCIO over 20 days to respond to his further particularisation and that during this period the only action it took was to consider Mr Taylor’s emails and produce a final response.  The JCIO apologised for delay in dismissing final points in his complaint.  The Ombudsman will consider whether this delay amounts to maladministration.
Complaint D
22. Mr Taylor complained to the Ombudsman that the JCIO failed to obtain a transcript in order to verify his allegations.  Mr Taylor requested that the JCIO obtain a recording of his hearing, but I observe that the JCIO declined to do so and dismissed his complaint after considering all the information that he provided to support his complaint.
Legislation and Guidance

23. The JCIO website provides guidance on making complaints, it states: 

Who can I complain about? 

You can complain to the JCIO about the personal conduct of most judicial office holders in England & Wales with the exception of Tribunal Judges / Members and Magistrates. Complaints about Tribunal Judges must be made to the relevant Chamber President whilst complaints about Magistrates must be made to the Local Advisory Committee. 

24. Rules 5-10 state the minimum requirements for setting out a complaint

Making a complaint about judicial misconduct 

5. A complaint must be made to the Judicial Conduct Investigations Office. 

6. A complaint must contain an allegation of misconduct. 

7. A complaint must be made in a complaint document unless the Judicial Conduct Investigation Office agrees to accept a complaint in another form. 

8. A “complaint document” is a document in writing which— 

(a) is legible; 

(b) contains an allegation of misconduct on the part of a named or identifiable person holding an office; 

(c) states the date, or dates, the alleged misconduct took place; and 

(d) states the name and address of the person who is making the complaint. 

9. A complaint document is to be accompanied by the originals or copies of all the documents within the control of the complainant to which he or she intends to refer. 

10. The Judicial Conduct Investigations Office must not accept a complaint in any case where the complainant states that they do not want the office holder concerned to see a copy of the complaint document or of any document accompanying it. 

25. Rules 21 concerns the process by which the JCIO assesses complaints, it states: 

“21. The Judicial Conduct Investigations Office must dismiss a complaint, or part of a complaint, if it falls into any of the following categories— 

(a) it does not adequately particularise the matter complained of; 

(b) it is about a judicial decision or judicial case management, and raises no question of misconduct; 

(c) the action complained of was not done or caused to be done by a person holding an office; 

(d) it is vexatious; 

(e) it is without substance; 

(f) even if true, it would not require any disciplinary action to be taken; 

(g) it is untrue, mistaken or misconceived; 

(h) it raises a matter which has already been dealt with, whether under these Rules or otherwise, and does not present any material new evidence; 

(i) it is about a person who no longer holds an office; 

(j) it is about the private life of a person holding an office and could not reasonably be considered to affect their suitability to hold office; 

(k) it is about the professional conduct in a non-judicial capacity of a person holding an office and could not reasonably be considered to affect their suitability to hold office; 

(l) for any other reason it does not relate to misconduct by a person holding office.

Procedure 

22. The Judicial Conduct Investigations Office may not dismiss a complaint under rule 21(a) unless it has given the complainant an opportunity to provide adequate details of the complaint. A complainant must provide any further details within 15 business days of the request for details made by the Judicial Conduct Investigations Office to the complainant. 

26. Guidance to the Rules clarifies the interpretation of the legislation it states:

Rule 6: The JCIO may only consider a complaint that contains an allegation of misconduct by a judge or other office holder. Such misconduct relates to the judge’s personal behaviour for example: a judge shouting or speaking in a sarcastic manner in court; or misuse of judicial status outside of court. It does not relate to decisions or judgments made by a judge in the course of court proceedings. The only way to challenge such matters is through the appellate process. 
Where a complaint does not contain an allegation of misconduct the JCIO will advise the complainant that it cannot investigate the complaint and will inform the complainant of the reasons for rejection. 

Complaints made by HMCTS/ MoJ staff or judicial office holders 

It is expected that the appropriate internal grievance process will have been fully considered as a possible means of dealing with a complaint when the matter relates to complaints made by HMCTS /MoJ staff, or are made by a judicial office holder about a fellow judicial office holder. The Judicial HR within the Judicial Office is able to provide advice and support in respect of the internal grievance process.
Rule 21(b) The constitutional independence of the judiciary means that decisions made by a judicial office holder during the course of proceedings are made without the interference of ministers, officials or other judicial office holders (unless they are considering the matter whilst sitting in their judicial capacity, for example, in an appeal hearing). Judicial decisions include, but are not limited to, the way in which proceedings are managed, disclosure of documents, what evidence should be heard and the judgment or sentence given.
27. The JCIO acts on behalf of the Lord Chancellor and the Lord Chief Justice in their capacity of maintaining the judicial complaints process, rather than the Judiciary.  Section 3 of the Constitutional Reform Act 2005 provides a guarantee of judicial independence (see page 2 of the published legislation).

28. The JCIO website states that it “operates in accordance with the Judicial Discipline (Prescribed Procedures) Regulations 2014 and the supporting rules.  It can only deal with complaints about a judicial office-holder's personal conduct - it cannot deal with complaints about judicial decisions or about case management”. 

Nick Rose 

Investigating Officer
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